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the books, in preferring specific devises to specific legacies. But it is pointed out by 
Mr. Bigelow that this rule grew out of the common law rule that lands were not 
regarded as general assets for payment of debts, but were liable only for specialty 
debts — and as to debts of this character, even at common law, specific devises con- 
tributed ratably with specific legacies. Hence in those States in which lands have 
been made general assets for all creditors — as in Virginia and most of the States — 
specific legacies and specific devises stand on the same footing, and abate ratably 
for the payment of debts. 2 Jarman (6th ed. by Bigelow), 566 (n. 1) (*1430), 
The author ( Jarman ) himself makes the same statement, viz. , ' ' Specific legacies and 
real estate devised, whether in terms specific or residuary, are liable to contribute 
prorata." Id. 568 (*1 431). The English editoradds (same page, notey): "Specialty 
and simple contract creditors being now on an equal footing, the specific legatee 
has, it would seem, as good a right to compel the devisees to contribute towards 
the payment of the latter [i. e., simple contract creditors] as (according to the 
cases here cited) he had with regard to the former." Compare Todd v. MeFall, 
96 Va. 754, 763. 



Catlett and Others v. Alsop, Mosby & Co. and Others.* 

Supreme Court of Appeals : At Richmond. 

Kovember 21, 1901. 

1. Husband and Wife— Separate estate— Code, Ck 10S— Husband agent for wife. 

Under the provisions of chapter 103 of the Code, a married woman has the 
right to engage in trade and carry on business on her own account for her 
separate use and benefit in the same manner as if unmarried, except that she 
cannot become a partner of her husband. She may purchase on credit, and, 
in the absence of a fraudulent intent, may conduct the business, wholly or in 
part, through her insolvent husband, as her agent. The profits of such busi- 
ness are her separate estate, and are not liable for her husband's debts. 

2. Fraudulent Conveyances— Husband and wife— Husband agent for wife. 

Whether an arrangement by which a wife conducts a profitable business 
through the agency of her insolvent husband is bona fide, or colorable, merely 
to cheat the husband's creditors, is a question of fact to be determined by all 
the facts and circumstances of the particular case. The fact that the wife has 
neither experience nor separate estate at the time she purchases goods on 
credit and begins a business, which is conducted solely and exclusively by her 
insolvent husband, as her agent, is a circumstance to be considered in connec- 
tion with other evidence, in determining the bona fides of the wife, but is not 
alone sufficient to charge the wife with fraud. 

3. Separate Estates — Husband agent for wife — Rights of husband's creditors. If 

a wife, acting in good faith, employs her insolvent husband to conduct her 
business as her agent, and the amount of his compensation be not fixed, the 
law will imply, as in case of a stranger, that he is to receive a reasonable com- 
pensation. This amount, less a reasonable support for himself and family, 

* Reported by M. P. Burks, State Reporter. 
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his creditors may subject, bat no more. The wife is under no greater legal 
obligation to his creditors, and they have no greater legal rights against her 
than if he were not her husband. 

Appeal from a decree of the Circuit Court of Tazewell county, pro- 
nounced Dec. 7, 1900, in a suit in chancery wherein the appellees 
were the complainants, and the appellant and others were the de- 
fendants. Reversed. 

The opinion states the case. 

S. W. Williams, Davis & Davis, John W. Friend, and Fulton & 
Coulling, for the appellants. 

Henry & Graham and George W. St. Clair, for the appellees. 
Buchanan, J. , delivered the opinion of the court. 

This is the sequel to the case of Alsop, Mosby & Go. v. Catlett & 
Jenkins, reported in 97 Va. 364. 

That suit was brought to set aside an assignment made by the firm 
of Catlett & Jenkins, and to subject the property embraced in it, other 
property acquired in lieu of the property conveyed, and the profits 
derived therefrom, to the payment of certain judgments due the com- 
plainants, upon the ground that the assignment was made for the 
purpose of hindering, delaying and defrauding the creditors of the 
grantors. It was decided in that case that the charges of fraud were 
not made out against the trustee or the only beneficiary in the deed of 
assignment, who was charged with being a party to the fraud, and the 
bill dismissed without prejudice, however, to the right, if any, of the 
creditors to proceed against Catlett & Jenkins and their wives to sub- 
ject the property acquired and the profits made by the latter through 
the services of their husbands. 

For the purpose of subjecting the property and profits alleged to 
have been thus acquired, this suit was instituted by some of the cred- 
itors. 

The bill, after giving a history of the proceedings in the former case, 
and the amount and character of the complainants' claims, makes the 
following allegations, briefly stated: That about April, 1893, the 
trustee in the deed of assignment sold to Mrs. Coleman, the mother of 
one of the grantors and the aunt of the other, the remnant of a stock 
of goods for the sum of $1,500, to be credited on her debt of $3,000, 
preferred in and secured by the assignment; that immediately after 
this purchase by Mrs. Coleman she entered into a contract with the 
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wives of the grantors by which she agreed to let them have the said 
stock of goods in consideration of their paying her whole debt of 
$3,000; that it was provided by this agreement that the mercantile 
business was thereafter to be conducted in the name of Catlett & Jen- 
kins, the husbands, for Mrs. Coleman until her debt was paid in full; 
that this contract was made in April, 1893, but not reduced to writing 
until a year afterwards; that by February, 1896, there had been paid 
out of the proceeds of this business, carried on by the husbands, Mrs. 
Coleman's debt in full; that during the same period the house in 
which the business was conducted was conveyed to the wives for the 
consideration of $1,725, and also another house and lot at the price of 
$2, 000, all of which was paid out of the proceeds of the store con- 
ducted by the husbands; that neither of the wives had any separate 
estate, property or money when they purchased the stock of goods of 
Mrs. Coleman, and paid nothing thereon, or on the price of the said 
real estate conveyed to them, but the purchase price of the goods and 
real estate was paid entirely out of the proceeds and profits of the store 
conducted by their husbands; that by exhibits filed by the wives in 
the former suit it appears that from about April, 1893, to November, 
1897, the aggregate sales of the store were over seventy-nine thousand 
dollars, upon which they admitted there was a profit of thirty-three 
and one-third percent.; that in the year 1898 the husbands estab- 
lished a store in Newport News similar to the one at Pocahontas, which 
is carried on in the names of the wives, and has been doing a lucrative 
business, as the complainants are informed; that these stores are con- 
ducted exclusively by the husbands; that in fact there never has been 
in reality any change in the actual conduct of the business and owner- 
ship of the property from the beginning; that all the proceeds and 
profits arising therefrom, wherever placed or invested, or into whatever 
they may have been converted, were the result of the labor, skill, and 
conduct of the husbands, who made all the purchases for the stores, 
going to northern and eastern markets for that purpose; that the hus- 
bands have given their personal attention not only to the purchases, 
but to the selling of the goods, employed the clerks, kept the books 
and bank account; that, in short, all the profits and accumulations of 
property claimed by the wives are due solely to the labor, skill, atten- 
tion and management of the husbands; that the wives not only have 
no estate whatever upon which to do business, but rendered no per- 
sonal attention or service in its management; that the real estate and 
stock of goods thus held were created by the skill and labor of the hus- 
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bands, and belonged to them ; that having the real estate conveyed to 
the wives and conducting the stores in their names was a mere device 
to hinder, delay, and defraud the creditors of the husbands from sub- 
jecting the property to the payment of their debts ; and asked that the 
whole of said property might be subjected to their debts, or, if that 
could not be done, a just and proper portion of the profits made by the 
husbands in conducting the business in the names of the wives be 
set apart and subjected to the payment of the complainants' judg- 
ments. 

The facts out of which this controversy grows are sufficiently stated 
in the opinion of this court in the case of Alsop v. Catlett, 97 Va. 364, 
to render Unnecessary any further statement of what occurred prior to 
the date of Mrs. Coleman's purchase of the said remnant of a stock 
of goods conveyed by Catlett & Jenkins for the benefit of their creditors. 

It appears from the record that after Mrs. Coleman purchased that 
stock of goods she continued the business, conducting it at the same 
place, and in the name of Catlett & Jenkins, agents; that she subse- 
quently made an agreement with their wives by which she sold or 
agreed to sell them the stock of goods upon condition that they would 
pay her what their husbands owed her for money loaned them. This 
agreement, which seems to have been made some time prior, was re- 
duced to writing in April, 1894. In February, 1896, Mrs. Coleman 
acknowledged that she had been fully paid all that she was entitled to 
under the agreement, and transferred absolutely the stock of goods and 
all her interest therein to Mrs. Catlett and Mrs. Jenkins, who continued 
the business under the management of their husbands, but in theii' own 
names. 

There was clearly nothing illegal or improper in the action of Mrs. 
Catlett and Mrs. Jenkins in purchasing the stock of goods and in con- 
ducting the business, wholly or in part, through their husbands as their 
agents, unless it was done with a fraudulent intent. 

A married woman, under the provisions of section 2287 of the Code, 
has the right to engage in trade and carry on business on her own ac- 
count, for her separate use and benefit, in the same manner as if she 
were unmarried, except that she cannot become a partner of her hus- 
band. She has the right to buy on credit. Williams v. Lord & 
Robinson, 75 Va. 390, 403. 

The section further declares that the products and earnings of such 
trade and business shall be her separate estate, and governed by the 
provisions of the two preceding sections. One of these sections, 2285, 
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provides that such separate estate shall not be subject to the use and 
control or disposal of her husband, or to his debts or liabilities. 

The only limitation which the statute imposes upon her right to en- 
gage in trade is that she cannot do so in partnership with her husband. 
She clearly would have the right to avail herself of the agency of her 
husband in such trade or business as if they had not been united in 
marriage. To hold otherwise would be to engraft upon the statute a 
limitation upon her rights in addition to that imposed by the legisla- 
ture. 2 Bishop on Married Woman, sec. 439. 

Having the right to employ her husband as her agent in the manage- 
ment of such trade or business, it must follow as a necessary con- 
sequence that where the legal title to the capital upon which she is 
carrying on the trade or business of a merchant is in the wife, as against 
the husband, it cannot be subjected to the claims of the husband's 
creditors without proof that her title is merely colorable and fraudulent 
as against them. Voorhees v. Bonesteel, 16 Wall. 16. 

Where the husband is indebted and insolvent, as was the case here, 
there is generally more or less reason to suspect that such arrangements 
are adopted as a cover to disguise the real ownership and to defraud 
the husband's creditors. Whether in a given case the arrangement or 
transaction is bona fide or a colorable device to cheat the husband's 
creditors is a question of fact to be determined upon all the facts and 
circumstances in point. Knapp v. Smith, 27 N. Y. 277, 280. 

In purchasing the goods and in continuing the business in the name 
of Catlett & Jenkins, agents, Mrs. Coleman, who was the mother of 
Catlett and the aunt of Jenkins, was doubtless influenced by a desire 
to furnish them employment, so that they could support their families, 
as well as to save the residue of the debt which they owed her. By 
making a conditional sale of the business to their wives, she no doubt 
wished to put them in a position in which they could continue the 
business and thus aid in supporting their families. The record does 
not show that Mrs. Coleman in doing this was actuated by any illegal 
or fraudulent purpose. The husbands were indebted and insolvent. 
The contention that they broke full-handed is not proved. On the 
contrary, Jenkins, who was called as a witness by the complainants, 
testified that they turned over all their assets to the trustee, and the 
circumstances relied on to show that this was not true are insufficient 
to overcome his testimony. 

The fact that the wives had' neither experience in the mercantile 
business nor separate estates when they entered into the agreement 
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with Mrs. Coleman for the purchase of the stock of goods are circum- 
stances to be considered in determining the question of fraud, but are 
alone or in connection with the other circumstances relied on insufficient 
to make good the charge that the agreement was merely colorable, 
that the goods and business were really the husbands' and not the 
wives', and that the arrangement was merely a fraudulent device to 
defeat the rights of creditors. 

What rights had the creditors ? It was the duty of the husbands to 
make use of their skill and energy to support their families and pay 
their debts. They could not conduct business, as we have seen, for 
themselves. They were not only indebted, but insolvent and without 
credit. If they had worked for strangers, all that their creditors 
could have reasonably expected from that source would have been 
their earnings or wages in excess of a reasonable support for themselves 
and families. If they worked for their wives, the creditors would be 
entitled to no more, for surely a wife who under the law has the right 
to engage in trade and to employ her husband as an agent, as if she 
were afemme sole, is under no greater legal obligations to his creditors, 
and the latter have no greater legal rights against her than if he were 
some other woman's husband, or not married at all. 

It may be that such a construction will increase temptation of the 
husband and wife to defraud their creditors. But the legislature has 
deemed it right and proper to change the legal status of husband and wife 
from what it was under the common law. If their changed relations 
furnishes increased facilities for the commission of fraud, the remedy 
is with the legislature. Clearly the courts ought not to disregard the 
plain meaning of the statutes in question and deprive a married woman 
of her newly-acquired rights because of the increased facilities which 
the statutes may furnish for aiding her husband in defrauding the 
latter' s creditors. 

There does not seem to have been an express agreement between the 
husbands and wives as to the compensation the former should receive 
for their services. In the absence of such an agreement, the law would 
imply, as in case of a stranger, that they were to receive a reasonable 
compensation for the services rendered. This the creditors would 
have the right to subject to the payment of their claims, less the 
amount necessary for the reasonable support of the husbands and their 
families. 

We are of opinion, therefore, that the Circuit Court erred in holding 
that the transaction by which the wives acquired the legal title to the 
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stocks of goods and the real estate mentioned in its decree were fraudu- 
lent, and that the same was liable to the appellees' debts. 

We are further of opinion that if the services rendered by the hus- 
bands for their wives in the management of their business was more than 
sufficient to support and maintain their families, including themselves, 
that excess is a debt due from their wives and liable to their hus- 
bands' creditors ; that the amount of such indebtedness, if any, may 
be ascertained in this cause by proper accounts and proved in the 
court of bankruptcy as one of the debts due from the estate of their 
wives. 

The decree appealed from must be reversed and annulled, and the 
cause remanded to the Circuit Court for further proceedings not in 
conflict with the views expressed in this opinion. Reversed. 

NOTE. — The only comment that this case seems to call for is in connection 
with the statement, in the latter part of the opinion, that creditors have a right to 
subject to their claims the wages of the husbands in this case, "less the amount 
necessary for the reasonable support of the husbands and their families." This would 
seem to add a new clause to the exemption statutes. These statutes Allow to heads 
of families an exemption of fifty dollars a month, and in addition, where the 
exemption is not waived, two thousand dollars in property, real or personal. But 
nothing is said about a "reasonable support for themselves and families" — the 
amount of which would vary according to the debtor's accustomed style of living, 
and might often exceed the statutory limit. The court doubtless had in mind 
what was said on this subject by Judge Moncure in Penn v. Whitehead, 12 Gratt. 
74, 81, and by the same judge, in the same case, in 17 Gratt. 503, 529, though the 
case is not cited. That was a different case from the one under review, and arose, 
besides, before the days of exemption of wages from garnishment. In that case, 
a considerable fund had accumulated as the result of a husband's skill in conduct- 
ing a mercantile business as agent of his wife, and on the credit of the wife's 
equitable separate estate. The controversy was over the distribution of the fund 
between the husband's individual creditors and those creditors whose debts had 
arisen in connection with the wife's business. The court held that the profits 
accumulated in the business so conducted by the husband, (this was under the 
common law rigime, when there could be no contract, express or implied, between 
husband and wife, and what was hers was his, save the equitable separate estate) 
should go to his creditors ; but that in ascertaining these profits, the cost of the 
support and maintenance of the family, was to be accounted as a part of the 
expense of the business. In other words, if the husband had drawn supplies and 
money from the business and used them for the support of the family, these 
expenditures should be charged to him in taking an account of profits to which he 
(or his creditors) might be entitled. It is another thing to hold, as seems to be 
held in the principal case, that if the reasonable value of the services of the hus- 
bands was worth $100 a month, the creditors might subject these wages, "less the 
amount necessary for the reasonable support of the husbands and their families." 
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It is posssible, however, that the court meant no more than to hold (though 
the language scarcely bears out this supposition) that if the creditors of the 
husbands should endeavor to subject the value of the husbands' services and to 
charge such value on the stock of goods owned by the wives in the store conducted 
by the husbands, then in ascertaining the value of these services, the husbands 
are to be charged with the reasonable value of the support and maintenance 
derived from the business. If this is what is meant, there is no fault to be found 
with it. Suppose, for example, that at the time of suit brought, the business had 
continued for two years, and that the services of each husband was reasonably 
worth $100 a month. Here the wife would owe the husband (as he cannot give 
her these services in fraud of his creditors) $2,400. But in the meanwhile the 
family has been supported from the proceeds of the wife's business, and the 
reasonable value of such support is- $2, 000 ; it is the duty of the husband to fur- 
nish this support; hence, from this sum of $2,400, due the husband for services, 
should be deducted the $2,000, the value of the support thus supplied out of the 
wife's business and property — precisely as would have been done, under similar 
circumstances, had the agent been a stranger and not the husband. 



Bass' Administrator v. Norfolk Eailway & Light Co.* 

Supreme Court of Appeals: At Richmond. 

December 5, 1901. 

1. Street Railways — Unusual speed — Negligence — Rights of public. Unless un- 

usual speed is expressly permitted by law, the speed of a street car ought to 
be no greater than is reasonable and consistent with the customary use of the 
street by the public with safety. Any speed in excess of that rate is, at least, 
evidence of negligence. The public have the same right to pass along an in- 
tersecting street crossing as the street car has to go across, and the latter should 
approach such crossings at such rate of speed as to be readily stopped. 

2. Street Railways — Street crossings — Negligence — Look and listen. Failure to 

look and listen for an approaching street car by a person about to cross a street 
railway track, especially at a street crbssing, is not negligence as a matter of 
law. The test of due care, in such case, is to be determined by what a pru- 
dent man, acting prudently, would do under like circumstances. The same 
rule does not apply to a person crossing a railroad on a public highway. 

3. Street Railways — Rights in streets — Speed — Rights of public A street rail- 

way is not a highway. Its owner has no property interest in the street, and 
no right to use it for other purposes than those for which it was dedicated or 
condemned. He has the mere right to use the street in common with the 
public, but no right to run his cars at a rate of speed that will interfere with 
the customary use of the street by the public with safety. Street cars are 
governed for the most part by the same rules which govern other vehicles on 
the street, and theirowners have only an equal right with the travelling pub- 
lic to the use of the street. This is especially true at street crossings. 

* Reported by M. P. Burks, State Reporter. 



